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EDUCATION AND CARE SERVICES NATIONAL LAW (WA) BILL 2011 

Second Reading 

Resumed from 12 June 2012. 

HON ROBYN McSWEENEY (South West — Minister for Community Services) [8.16 pm] — in reply: I 

thank members for their well thought-out contributions: Hon Sue Ellery, Hon Alison Xamon and Hon Mia 

Davies. The Education and Care Services National Law (WA) Bill 2011 is all about quality care. In Western 

Australia we have 1 661 individual private and community-based childcare services, providing 49 487 licensed 

childcare places for approximately 70 000 children. These services play a critical role in providing quality early 

education and care for children, and support parent workforce participation choices. All of us acknowledge that. 

The implementation date of the bill was proposed to be 1 July 2012, and I thank all members for their 

cooperation. Initially it was feared that a delayed implementation date would result in parents not being able to 

access childcare benefits and other forms of childcare fee assistance from the commonwealth government, but 

the Department for Communities has liaised with the federal Department of Education, Employment and 

Workplace Relations to ensure continuity of payment.  

The communications strategy by the Department for Communities included a statewide newsletter, sector forums 

and a dedicated webpage, and it has provided childcare services and stakeholder organisations with regular 

updates on the progress of the national law bill. The national quality framework requires jurisdictions to improve 

qualification requirements for education and care service staff over time, working towards the following 

common goals. By 2014, at least 50 per cent of educators in a service must have, or be actively working towards, 

an approved diploma-level education and care qualification. The remaining educators need to meet minimum 

educator-to-child ratios and are required to have, or be actively working towards, at least an approved certificate 

III level education and care qualification. By 2014, a family day care educator must have, or be actively working 

towards, at least an approved certificate III level education and care qualification; and a family day care 

coordinator must have an approved diploma-level education and care qualification. From 1 January 2014, early 

childhood teachers will be required in childcare services in a ratio proportionate to the service size. I just said 1 

January 2014, but I actually got that pushed out to 2016. When Hon Sue Ellery was speaking, I interjected and 

said that the federal minister would not listen and it was 2016. I meant to say that the federal minister would not 

listen and I have been trying to get it out to 2018. Certainly none of us is against having early childhood teachers 

in childcare services, but we all acknowledge that the workforce issue —   

Hon Sue Ellery: Just so that we understand the process, do you intend in your second reading reply to address 

the issues that were raised by the standing committee? 

Hon ROBYN McSWEENEY: I certainly do. I am just leading up to that.  

All jurisdictions have acknowledged the need for attraction and retention strategies, policy directions relating to 

qualifications and the complex workforce issues confronting rural and remote locations. I just want to assure 

everyone here that I was the only minister at the ministerial council meeting that raised the issue of childcare 

costs and of pushing out the workforce issues to 2018. I was told very smartly by Hon Kate Ellis, the federal 

minister, that I would be in breach of the bill if I tried to do that. However, I am getting State Solicitor’s advice 

to see if I can still push it out to 2018, but I do not hold out much hope for that. 

I notice that in the Child Care Association’s response to the Education and Care Services National Law (WA) 

Bill 2011, it put in its document a sentence that states — 

In addition to having an Early Childhood Teacher, from January 2014 … 

That should have read 2016. The department certainly has liaised with the childcare sector. 

Western Australia is well placed in terms of the qualifications of educators. National workforce census 2010 data 

for WA shows that in long-day care 78.3 per cent of total staff had an early childhood education and care-related 

qualification. If I break that down further, 35.2 per cent of staff had a certificate III or IV and 31.9 per cent of 

staff had an advanced diploma or diploma. Total staff without an education qualification was 21.7 per cent.  

I note that the latest statistics from the Department of Education, Employment and Workplace Relations for 

October 2011 identified that we had no shortage of childcare workers in WA for the first time in five years. 

Those statistics showed that 90 per cent of positions were being filled within four weeks of being advertised. 

That probably could be debated. There are two thoughts to that one, but those were the latest statistics I had, so I 

am using them.  

For family day care, there are similar figures in terms of overall levels of qualifications and certificate III and IV: 

59.9 per cent of total staff had an ECEC-related qualification; 36 per cent of staff had a certificate III or IV; and 
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16 per cent had an advanced diploma or diploma. Total staff without an ECEC qualification was 21.7 per cent. 

For degree-qualified teachers, I will just repeat that we in Western Australia were instrumental in achieving an 

extended transitional provision, giving services a transition period from 2014 to 2016 for employment of early 

childhood qualified teachers. 

If it is not possible for me to push it out for a further two years to 2018 because of the need for national 

consistency, I will push for this transition provision to be extended in the 2014 review of the national partnership 

agreement and the national law. I can only keep pushing and seeing how I will go with that up against the federal 

minister and national consistency.  

Hon Sue Ellery: With respect, though, the other state governments must have a point of view as well. 

Hon ROBYN McSWEENEY: Yes, they must have, but, as I said at the last ministerial council meeting, I was 

the only one. 

Hon Sue Ellery: That is my point. It is not just the federal government that is not supporting the position you 

take; it is every other state government.  

Hon ROBYN McSWEENEY: Yes, I know, but given that this is Western Australia and that Hon Sue Ellery 

pointed out the workforce issues, all I was doing was raising what we all know to be the case; and I did not get a 

particularly good hearing, I must say. That is all I am pointing out.  

On the issues of 100 per cent staffing and staff lunchbreaks, after discussion with childcare sector 

representatives, including the Child Care Association of WA, Western Australia will retain the current lunchtime 

staffing requirements as per regulation 82 of the Child Care Services (Child Care) Regulations 2006 until 1 July 

2014. This prescribes that at least 60 per cent of the total number of contact staff required by the regulations are 

to be present during the three-hour lunch period. It is important to note that services across Australia already 

manage the 100 per cent staffing requirement. In meetings with me and officers from the Department for 

Communities, the Child Care Association of WA expressed appreciation for the extended time frame so that 

their members could meet the requirement within the new time frame. They also acknowledge that having 

100 per cent staffing across lunchtime is about quality of services to children. I did meet with them and discuss 

that very thoroughly.  

I want to mention the recent childcare affordability summit convened by the Australian government. I am 

looking forward to solutions that will come out of that, recognising that childcare fee assistance is the 

responsibility of the Australian government. The fact that the summit is between the Australian government, 

providers and unions reinforces that that is where the responsibility for childcare costs lie, not with state 

governments. I want to point out that while the government licenses the childcare centres, the centres are private 

providers and, as I have just said, the responsibility lies with the commonwealth.  

In addition, I inform the Legislative Council that I have consistently raised the issue of cost through the 

Ministerial Council for Education, Early Childhood Development and Youth Affairs and I will continue to do so 

in the future. Cost is a complex area, and I note that quality initiatives are not the only driver of childcare costs; 

local conditions and cost-of-service issues are a significant factor. Modelling undertaken for the national quality 

framework has shown that, even prior to the framework, childcare fees have consistently risen at a rate above the 

CPI. United Voice reported an 8.2 per cent fee increase in WA over the period between April 2011 and April 

2012. It needs to be noted that these fee increases are not as a result of the national quality framework. I am 

informed that the United Voice survey measures only gross fees—that is, the fees childcare centres charge before 

subsidies are taken into account—and therefore does not show the actual fees parents pay. However, I will say 

that I am in agreement with everyone in this place that cost needs to be looked at and monitored, and I will 

certainly be doing that. I know that Hon Sue Ellery asked me about Deloitte’s figure of $1.83 a day, which came 

out of the work that was done by it; however, that was done through MCEECDYA and I cannot release it to the 

member because it is their document, although it sits under all our documents. It is not that I am trying to hide 

behind anything. The report was done for MCEECDYA, so all the other states would have to agree for me to 

release it to the member. That is the information that I have on that one.  

I want to take a moment to recognise the hard work and dedication of many of the staff in education and care 

services in Western Australia. Many services and staff have put significant effort into, firstly, providing input 

into the national quality framework and the legislation and, secondly, preparing for its implementation. It is 

important to acknowledge the work of many metropolitan and rural services that offer career support and 

learning and professional development for their staff. Those employers are seeing the value of their investment 

as they see lower staff turnover, which benefits the staff, children and their families. The government is aware of 

the workforce issues impacting on the sector. The 2010 education and care workforce census has provided a 

useful baseline picture of the workforce prior to the national quality framework. The 2013 workforce review will 

give a clearer picture of the changes in the workforce profile since 2010, including how the qualification profile 
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has changed and an indication of what the workforce and qualification requirement will be under the new law. 

The 2013 workforce review will also inform the 2014 review of the National Partnership Agreement on Early 

Childhood Education and any subsequent review of that law.  

Hon Sue Ellery asked me about swimming pools. There was extensive national consultation on the issue of 

swimming pools in family day care. Of the 209 submissions received nationally, only five were in support of a 

proposed prohibition on swimming pools. The use of swimming pools will be allowed only under strict 

conditions: there must be adherence to the family day care scheme’s water safety policy; the family day care 

educator must have a current first aid certificate; the existence of any water hazards, features or swimming pools 

at the residence must be assessed prior to the service starting, and then at least annually; and state and local 

government regulations such as the requirement for a barrier to be provided around private swimming pools or 

spa pools must be complied with, just as in a private home. 

Family day care services in WA have been extensively consulted in the development of the new legislation and 

their responsibilities. This consultation showed that services already have a significant degree of oversight over 

individual family day care educators, and this oversight shows strong business management practices and regular 

contact with individual family day care educators. The WA government has funded a $100 000 project to assist 

family day care services in their transition and to ensure that they have appropriate policies and procedures in 

place. In addition, the Department for Communities has provided regular advice, attended discussions and 

meetings, and has run a series of forums for family day care services as well as for individual family day care 

educators.  

I would like to acknowledge the work of Helen Creed, who used to work for the Department for Communities. I 

could not have had a better children’s services director. She certainly gave very good advice and was renowned 

in the sector for working hard on the NQF. I was very sorry to lose her from the Department for Communities. 

In responding to the Child Care Association of Western Australia’s comments on sector support, both the 

Department for Communities and I have met with the Child Care Association on a number of occasions. We 

have provided articles for its newsletters and information sessions for its members, and we are all in regular 

contact. We have also responded to its concerns to slow things down through two transition provisions, one 

relating to early childhood teachers and the other relating to the 100 per cent staffing over lunchbreaks. Support 

for the sector has been provided in the form of information sessions, kits, websites and educator guides. In 

addition, professional support coordinators are funded by the commonwealth to provide support services and a 

statewide network of the Department for Communities’ children’s services officers also provide support. The 

Child Care Association of WA’s assertion that support has not been provided is not right, because we have 

certainly provided support to everyone. 

I move to assessor qualifications. Under the national quality framework, the childcare licensing and standards 

unit will become the education and care regulatory unit. The education and care regulatory unit starts from a 

better position than many of the other state-based regulatory units in terms of skills and qualifications of its staff. 

The regulatory unit has a significant number of people who have worked in child care, who have owned or 

managed childcare services and who are appropriately qualified with early childhood qualifications. In addition, 

they have staff with psychology, health and investigative qualifications. All staff have undertaken a certificate IV 

in government investigation and compliance, and for the last year staff have been undergoing an extensive 

training program on the national quality standard and the new learning frameworks. The programs have been 

delivered by the likes of Dr Lennie Barblett from Edith Cowan University, and all assessors are undergoing 

specialist assessor training designed by Professor Collette Tayler from the University of Melbourne. The 

specialised investigation staff have also had training in matters relating to their role, including investigation and 

evidence management. The unit is being restructured and will have a total of 10 additional staff. Of the total 49 

staff, 24 will be on-the-ground assessors and they will be supported by five specialised staff for investigations. 

These will all be supported by 14 leaders and a quality manager whose role will be to have oversight of the 

assessment and rating arena and review for consistency. The restructure of the unit has been designed to meet the 

needs of the new system. The restructure affects more than 75 per cent of the roles in the unit. 

Waivers have been developed in recognition of real-world circumstances and the different contexts of services. 

Waivers are not about just not being able to meet a requirement under the law, but recognise that there may be 

other ways to meet the requirements that suit local conditions. Waivers will benefit country services; for 

example, if a service has staff who are studying and not yet qualified, with a waiver they may have an 

opportunity to bring in another staff member, such as a child health nurse, to support the service. 

Hon Mia Davies raised her concern about having two tiers of service delivery—metro and country. It is 

important to note that there are already some very high quality services in country areas. I know that Hon Mia 

Davies visits them. She said that it is very rare that she does not visit one when she goes into her region. We 

have those high-quality services such as Kingdom Kare Child Care in Albany and the YMCA in Newman. The 
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legislation before the Council will, through an outcomes focus and using the flexibility of waivers, demonstrate 

that these services can find different ways to meet the requirements of the law. Hon Mia Davies also mentioned 

the $9 million pot of money that is to be used for regional childcare centres. I just signed off on some $10 000 

grants to many of those centres in the regions. 

I phoned Hon Adele Farina but could not get through. I asked Hon Sue Ellery where the member was because I 

knew that she wanted to speak on the bill. I did not want her to think that I stood up without giving her a chance 

to speak, but the member was not in the chamber.  

Hon Adele Farina: The thought had not crossed my mind. I did receive a message from you but I was in my 

office attending to some matters for a constituent. I understood that there were going to be two government 

budget speeches, so I thought I had time to do that, but by the time I raced up the stairs it was too late. I am not 

assuming that the minister did that deliberately, so don’t worry! 

Hon ROBYN McSWEENEY: I certainly did try to phone the member. 

Recommendation 1 of the Standing Committee on Uniform Legislation and Statutes Review asked me to explain 

why the Freedom of Information Act 1992 should not apply to the Education and Care Services National Law 

(WA) Bill 2011. The answer is that this matter relates to the issue of national consistency. All FOI requests 

relating to the national law will be treated according to the same principles wherever the requests are made in 

Australia. Efficient management of the national system requires appropriate sharing of information between the 

regulatory authorities in each state and between the state regulatory authorities and the national authority, the 

Australian Children’s Education and Care Quality Authority—ACECQA. This will enable the sharing of 

information, particularly with regard to national providers that have services in more than one state or territory—

for example, Goodstart Early Learning. Any person will have the right to access copies of documents except 

exempt documents that ACECQA holds; ask for information ACECQA holds about them to be changed or 

annotated if it is incomplete, out of date, incorrect or misleading; and seek a review of ACECQA’s decision not 

to allow them to access a document. An FOI application about a service provider approved under the Education 

and Care Services National Law and that has services in several jurisdictions will be directed to the jurisdiction 

where that provider is approved. For example, an FOI application relating to Camp Australia would likely be 

directed to Victoria. The Western Australian regulatory authority may be requested to provide information, or be 

informed that information about Camp Australia as an approved provider with services in WA will be released 

under an FOI application. I note than an FOI application about a service licensed under the Child Care Services 

Act 2007 would be made under WA state law.  

Recommendation 2 related to, firstly, why the Western Australian Interpretation Act 1984, apart from sections 

41, 42 and 60, does not apply to the Education and Care Services National Law (WA) Bill 2011; and, 

secondly, the impact of the exclusion of the Interpretation Act 1984 and the application of schedule 1 to the 

schedule to the Education and Care Services National Law (WA) Bill 2011. The answer to that is that this also 

relates to the issue of national consistency. It is intended to avoid the problem of different interpretations 

occurring in different jurisdictions. The interpretation of the clauses is governed by schedule 1 to the national 

law. In order for that to apply, the various interpretation acts have to be dis-applied so that there is only one 

source of interpretation. Again, this is important for national providers to ensure that the law is consistently 

interpreted.  

Recommendation 3 related to whether any delegate identified by the regulatory authority will be subject to 

accountability legislation; and, if so, of which jurisdiction. The answer is that clause 18 of schedule 1 to the 

Education and Care Services National Law, which allows that delegation to a person employed under public 

sector law of this jurisdiction, means a person employed in WA and subject to WA accountability legislation. 

Therefore, delegates will be subject to WA accountability legislation.  

I will now respond to related questions raised by the committee. The first was about clause 25 of the bill 

regarding codes of practice. The committee asked, in paragraph 8.33.1, whether any code will have legal effect; 

in paragraph 8.33.2, whether any code will address anything that should more properly be in the bill or the 

national regulations; in paragraph 8.33.3, whether there is sufficient guidance in either the bill or the Western 

Australian Child Care Services Act 2007 for the making of any code; and in paragraph 8.34, whether any code 

should be tabled in Parliament and made disallowable. The answer to paragraph 8.33.1 is that a code of conduct 

is a form of regulation, with the same legal effect as any set of regulations, except that its provisions do not 

create criminal offences; to paragraph 8.33.2 is that, no, the code of practice will not address anything that 

should more properly be in the Education and Care Services National Law (WA) Bill 2011, as the code of 

practice relates to services within the scope of the Child Care Services Act 2007; to paragraph 8.33.3 is that the 

Child Care Services Act 2007 provides sufficient guidance for the making of any code; and to paragraph 8.34 is 

that as a form of regulation, a code of conduct would be tabled in Parliament and is disallowable.  
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I turn now to provisions in the bill and the national law as Henry VIII clauses. The previous notes did not refer to 

committee report paragraph 8.43, which referred to clause 19(2) of the bill. This is addressed in my last point. 

The response is that this also relates to the issue of national consistency. The arrangement regarding the 

commonwealth and the New South Wales laws, as noted in the committee report, is in place to allow for 

effective administration of the national system set up under the Education and Care Services National Law. The 

regulations that may modify the application of the laws listed above are disallowable instruments and therefore 

will be subject to scrutiny through the normal regulation-making processes. For example, if the commonwealth 

Freedom of Information Act is amended at any time by the commonwealth, this arrangement provides the 

capacity for the Western Australian government to make regulations that retain only those provisions that this 

state requires. Unlike other jurisdictions, Western Australia has retained the normal legislation and regulation-

making processes, including parliamentary scrutiny.  

Regarding paragraph 8.43, given the uncertainty of when Parliament would consider this bill, clause 19(2) 

enables transitional dates, as set out in the national law, to be amended as and when the bill is enacted without 

the bill having to be returned to the Assembly. This applies to sections 306(9), 307(9), 309, 310(2) and 315(2) of 

the national law. In paragraph 8.30, the committee noted the unlimited duration of the power in clause 19(2). The 

national law will be reviewed in 2014, and reviews are planned for every five years thereafter.  

They are the responses to the committee recommendations. I believe I have answered most of the queries. Noting 

that the start date for this legislation is 1 July, I thank all members once again for their cooperation in the passing 

of this legislation. I commend the bill to the house.  

Question put and passed.  

Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Michael Mischin) in the chair; Hon Robyn McSweeney (Minister for 

Community Services) in charge of the bill. 

Clause 1: Short title — 

Hon ADELE FARINA: I will take this opportunity to raise a couple of things, as I missed an opportunity to 

make a contribution during the second reading debate. I have received a number of representations from 

constituents about this bill. I wrote to the minister earlier in the year and she replied to me. I would like to 

address those issues in the chamber now so that members are aware of them and they are on the record. One of 

the issues that was raised with me is the concern that day care centres providing before and after-school care 

must have a dedicated room and outside play area for schoolchildren and that many day care centres in the south 

west do not have the facilities or the area available to expand to provide a dedicated room and outside play area 

as required, and as a result will cease to provide before and after-school care. Obviously, this presents a 

significant issue for working mothers who are reliant on that before and after-school care. In fact, it was a 

working mother who came to see me about this issue on behalf of a number of other working mothers at the 

school that her children attend. As the minister knows, there are not a lot of day care centres in the south west 

and one of the advantages for parents is to have a day care centre located either close to where they work or 

close to where they live. There is a day care centre that feels that it can no longer provide before and after-school 

care because of the changes proposed in this legislative scheme and it has notified parents of that. There is not 

another day care centre within close vicinity that they can rely on to take children for before and after-school 

care. As far as I know, only one school in this particular area of the south west provides after-school care, but it 

does not provide before-school care, which creates a real issue for working mothers. As governments of both 

political persuasions have persuaded women to return to the workforce, we need to ensure that we provide the 

capability for them to be engaged in the workforce, which means we need day care centres that can provide this 

before and after-school care. 

I would like the minister to put on the record her understanding of whether that concern is in fact valid, and what 

options there would be in that situation. Clearly, the day care centre that the mother was using to provide the 

before and after-school care informed her that, as a result of the changes required arising from this bill, it would 

not be able to continue to provide before and after-school care, which produces a real issue for her in providing 

care for her children while she is at work. 

Hon ROBYN McSWEENEY: The government recognises that after-school care is extremely important for just 

the reason that the member said—for working mothers. There will be waivers for physical surroundings. In reply 

to what the member just said about having a dedicated room, there are waivers — 

Hon Adele Farina: And play areas. 
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Hon ROBYN McSWEENEY: — and regulations that are outcomes focused and that support new services. I 

think there are just over 200 outside-school care centres. I do not envisage any of those shutting down or folding 

because of the new regulations and, as I said, we have waivers for physical environments. I can therefore almost 

guarantee that it will not be because of the national quality framework if any of them do shut their doors. 

Hon ADELE FARINA: I thank the minister for that. I am curious to know whether that has actually been 

communicated to service providers. Clearly, this day care centre is of the view that it would not be able to 

comply with the new scheme and requirements of the bill and also provide a before and after-school day care 

centre. It communicated to the parents that it would not be able to continue that service, so it does concern me. I 

welcome the comments the minister has made, and clearly that is an important step. However, if the service 

providers are not aware of that, what are we doing to get that message to the service providers? 

Hon ROBYN McSWEENEY: In my reply just then I said that there was a communication strategy, and we do 

have children services officers. Hon Adele Farina and I know the same one in the south west, who is very good. I 

am therefore a little confused as to why this day care service did not know anything, because we are keeping in 

contact with such services regularly. However, if the member gives me the name outside the chamber, I can 

certainly get the department to follow that up; I am happy to do that. 

Hon ADELE FARINA: Another issue raised with me was that the legislation provides that only children who 

are five years of age and have started preprimary school may attend vacation care. The result of this requirement 

is that children who are five years and enrolled in preprimary but have not yet started school will not be able to 

attend vacation care; and children who are not yet five years—they do not turn five until later in the year—but 

who are attending preprimary will not be able to attend vacation care until they turn five. Also, children turning 

six years of age that year will not be able to attend a day care centre during the holidays unless the centre has a 

separate dedicated room and outside play area, because they will not have started preprimary although they turn 

six that year. The concern that has been raised with me is that the result of these requirements in the legislation 

will be that it will exclude the categories of children that I have just outlined from accessing vacation care. I 

would like the minister to confirm whether that is the case. What is being done to address that? I note that in the 

minister’s reply to the letter I wrote her earlier in the year, she seems to confirm that that is in fact the case. If 

that is the case, I would be interested to know what steps are being taken to address the issue, because obviously 

vacation care is a critical service that working mothers rely on. 

Hon ROBYN McSWEENEY: Yes, I do agree with the member that it is a critical service. Since I wrote to the 

member, the regulations have been evolving and developing. I am informed that out-of-school care and long day 

care have melded together and age will no longer be a requirement. Age no longer matters, so that takes care of 

that problem. 

Hon ADELE FARINA: I take this opportunity, because I did not have an opportunity to do so during the 

second reading debate, to acknowledge the work of the committee staff in assisting the Standing Committee on 

Uniform Legislation and Statutes Review in its inquiry into this bill and their support in producing the report that 

has been provided to the Parliament. I also thank the other members of the committee for their contributions and 

hard work. 

Hon ROBYN McSWEENEY: I also acknowledge the hard work of committees. Certainly, our upper house 

committees are very important. I thank all members for the work they undertook on this particular bill. 

Clause put and passed. 

Clauses 2 to 10 put and passed. 

Clause 11: Former education and care services law — 

Hon ALISON XAMON: I was wondering what services will fall outside of this legislation; that is, what will 

continue to come under the Child Care Services Act? I wonder whether any services will come under both pieces 

of legislation and whether it is envisaged that that will create any difficulty. 

Hon ROBYN McSWEENEY: There will be ad hoc care and budget-based funded services. The member will 

probably want a bit more information than just that. Some occasional care will come under the Child Care 

Services Act and some occasional care will come under budget-based funded services, which are under the 

commonwealth legislation. We are coming apart at the seams! For the benefit of Hansard, that was the Mace 

falling down. 

The DEPUTY CHAIR (Hon Michael Mischin): It is the Black Rod actually. 

Hon Simon O’Brien: That is a jailable offence!  

Hon ROBYN McSWEENEY: Sorry; the Black Rod. I am in the wrong place. 
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Hon Ljiljanna Ravlich: You’re in the wrong place—full stop!  

Hon ROBYN McSWEENEY: That was really low. I am just absolutely shocked; that was just so unnecessary, 

Hon Ljiljanna Ravlich! I am shocked. 

Hon Simon O’Brien: I am not.  

Hon SUE ELLERY: I am not sure that I understood the answer. I do not know what budget-based — 

Hon ROBYN McSWEENEY: Budget-based is — 

Hon SUE ELLERY: The minister referred to budget-based child care; I have no idea what that is.  

Hon ROBYN McSWEENEY: They are vulnerable services in rural areas. I was getting a bit mixed up. They 

are commonwealth though, are they not? Yes; vulnerable based commonwealth services. The adviser is giving 

me an example of Little Nuggets child care, which is long-day care in the Pilbara. Hon Sue Ellery is next going 

to ask me why they are vulnerable services. It is because they are in an area where they need protection until 

they get stronger financially, so they are outside the scope. That is what we mean by being outside the scope.  

Hon ALISON XAMON: That raises more questions. So, when the minister says “vulnerable financially”, who 

is determining that, and what are the time frames around that? Could the minister please elaborate on that a little 

more? 

Hon ROBYN McSWEENEY: The Department of Education, Employment and Workplace Relations decides 

the funding criteria for vulnerable services. It is DEEWR that is propping up the vulnerable services that fit 

outside the scope of what we would normally look at. 

Hon ALISON XAMON: Just to confirm, then, is it because it comes under a different jurisdiction that they 

could continue on under a different regime potentially indefinitely? 

Hon ROBYN McSWEENEY: No, not forever. They would come under the Child Care Services Act, so in 

actual fact they would mimic some of the national quality law. They would be propped up by the 

commonwealth, but looked after under the Child Care Services Act of Western Australia. 

Clause put and passed. 

The DEPUTY CHAIR (Hon Michael Mischin): Is any member able to indicate what clause they may be next 

interested in? 

Hon ALISON XAMON: As I indicated behind the Chair, the rest of my questions pertain to schedules, so I am 

not quite sure at what point I should call on them. 

The DEPUTY CHAIR: We will get to those in the fullness of time at the appropriate juncture. In the 

meanwhile, are there any other clauses anyone wishes to address?  

Clauses 12 to 54 put and passed. 

Schedule: Education and Care Services National Law — 

Hon ALISON XAMON: I refer to clause 3(3)(c) of the schedule, which states — 

that the principles of equity, inclusion and diversity underlie this Law;  

I am sure all of us agree that is a very good idea. At the moment, we know that many childcare services do not 

take children with special needs. What is envisaged will be the impact on the ground of the inclusion of these 

principles? Is there any extra funding or strategies under the new standards to increase the capacity of the sector 

to meet the needs of a greater range of children?  

Hon ROBYN McSWEENEY: The commonwealth provides funding for children with disabilities. The member 

may have noticed that in this place not long ago Hon Mia Davies, I think, talked about a pool of money that 

country areas can use if they have children with special needs. Western Australia is well ahead of the game in 

that respect but the commonwealth certainly funds that inclusion. I am very pleased that Western Australia and 

the commonwealth both provide for children with disabilities because they need to. Those children should not be 

excluded at all.  

Hon ALISON XAMON: Absolutely. As a result of this legislation, is it envisaged there will be additional 

funding, either federally or from the state, to meet this objective?  

Hon ROBYN McSWEENEY: I can only talk for the state government. Royalties for regions, as I have just said, 

will be used in the regions to fund special-needs children. I am sure that the commonwealth will certainly be 
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looking at that because exclusion by both governments would not be a good thing. The commonwealth certainly 

funds places for vulnerable children and children with special needs.  

The DEPUTY CHAIR: So that there is no confusion and in case there are other matters the member wants to 

address, the schedule we are dealing with is “Education and Care Services National Law”, which, itself, has a 

number of schedules to that national law. Do you wish to deal with any of the schedules to that because now will 

be the time to do it?  

Hon ALISON XAMON: The next one is division 2, clause 54(8) on page 61. I am not working from a blue bill 

by the way. 

The DEPUTY CHAIR: Neither am I. We are on clause 54 of the schedule to the bill. 

Hon ALISON XAMON: My question relates to page 61 of the bill, division 2, clause 54(8), which states — 

An amendment cannot change a location of an education and care service. 

Does that mean that a small service provider in a regional area whose lease comes to an end, for example, will 

lose their whole approval and have to reapply, or will that transfer with them? 

Hon ROBYN McSWEENEY: It has the same provider approval but a new service approval to start; so the 

same provider, new service. 

Hon ALISON XAMON: I refer to clause 133 on page 92 of the bill. How often will services be rated? Do they 

have the right to regular ratings? If a service wants to improve a bad rating as quickly as possible, can it request 

another rating? I realise that the service can apply for a reassessment and a re-rating, but can it, for example, 

reapply in six to 12 months? 

Hon ROBYN McSWEENEY: Services are rated on the result for one to three years, so depending on the result, 

for one to three years. At their request, services can be re-rated every two years.  

Hon ALISON XAMON: Therefore, if a service has a bad rating, that is pretty much it for two years, unless they 

get an immediate re-rating; is that right? 

Hon ROBYN McSWEENEY: If a service gets a bad rating, it can have an independent review, and then it can 

have a national review if it wants to.  

Hon ALISON XAMON: My question is about clause 152, “Application for highest rating”, on page 101 of the 

bill. To be awarded the highest rating, a provider must apply in writing and include the prescribed information, 

and pay a fee. I wonder what percentage of services it is envisaged would achieve the highest rating. I am 

concerned to ensure that the application process does not favour larger providers with more capacity to take on 

this additional administrative burden and pay extra fees. 

Hon ROBYN McSWEENEY: Firstly, the fee can be waived if it is a financial burden; and, secondly, the rating 

levels are not known because we have not started the system yet, so we do not know the breakdown. 

Hon ALISON XAMON: I am really pleased to hear that there is an opportunity for the fee to be waived, 

because that certainly would be better for community-based childcare centres, for example, so that it provides a 

lot more equity. Can the minister give a little more information on the sort of considerations that would be 

considered for a fee waiver? 

Hon ROBYN McSWEENEY: Those criteria are still being designed but, as I said, the waiver is there. 

Therefore, the criteria will come, but the waiver is certainly there. 

Schedule put and passed. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Robyn McSweeney (Minister for Community Services), and passed. 

 


